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Policy  of  the  Forest  Service  as  to  Permits  for  Power  Plaints 

in  National  Forests 


A,  A GreaJ^  Power  Monopoly  is  Threatened 


The  imminence  and  the  gravity  of  the  danger  of  pcv/er 

monopoly  is  indicated  hy  the  President  in  his  Message  of  Feb- 

rnary  26  (Fxhibit  l),  in  the  follo\Ying  words: 

7/hile  we  delay  * * * * the  material  wealth 

and  natural  resources  of  the  country  related  to  water- 
ways are  being  steadilj-^  absorbed  by  great  monopolies* 

Among  these  monopolies,  as  the  report  of  the  Com- 
mission points  out,  there  is  no  other  v'-hich  threatens, 
or  has  ever  threatened,  such  intolerable  interference 
with  the  daily  life  of  the  people  as  the  consolidation 
of  companies  controlling  water  power.  I call  your  special 
attention  to  the  attempt  of  the  power  corporations,  thrcugli 
bills  introduced  at  the  present  session,  to  escape  from 
the  possibility  of  G-overnment  regulation  in  the  interests 
of  the  people.  These  bills  are  intended  to  enable  the  cor- 
porations to  take  possession  in  perpetuity  of  National  For- 
est lands  for  the  purposes  of  their  business,  where  and  as 
theji^  please,  wholly  without  compensation  to  the  public. 

Yet  the  effect  of  granting  such  X'l'i’^il^ges . taken  together 
with  rights  already  acquired  under  State  laws,  would  be  to 
give  avv'ay  properties  of  enormous  value.  Through  lack  of 
foresight  we  have  formed  the  habit  of  granting  without  com- 
pensation extremely  valuable  rights  amounting  to  monopo- 
lies on  navigable  streams  and  on  the  public  domain.  The 
repurchase  at  great  expense  of  water  rights  thus  careless- 
ly given  avv’ay  ^rithout  return  has  already  begun  in  the  East, 
and  before  long  will  be  necessary  in  the  West  also.  No 


PO 


rights  inYolTing  water  power  should  be  granted  to  any  cor- 
poration in  perpetiiiity , but  only  for  a length  of  time  suf- 
ficient to  sJ-lcvv’-  iherr  to  conduct  their  business  profita,bly. 
A re£.sonabl9  cha.rge  should  of  course  be  made  for  valuable 
rights  and  privileges  which  they  obtain  from  the  National 
Government.  The  values  for  vdnich  this  charge  is  made  will 
ultimately,  through  the  natural  growth  a.nd  o?*derly  devc3-- 
opment  of  our  popu'e-ati cn  and  industries  reach  enormous 
amounts.  A fair  share  of  the  increase  should  be  safe- 
guarded for  the  benefit  of  the  people;:  from  whose  labor  it 
springs.  The  proceeds  thus  secured,  after  the  cost  of 
administration  and  improvement  has  been  rictj  should  natu- 
raolly  be  devoted  to  the  development  of  our  inland  waater- 
ways . 

The  Inland  VfeterY/ays  Commission,  in  its  x^reliminarA^ 


report  ti’ansmltted  by  the  President's  Message  above  cited 
( Ihfa i b i t 1 ) , uses  the  foil ewi ng  langua go  : 
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The  Px''esident.  in  his  Message  of  A.pril  13  (Record, 
page  4S54),  in  discussing  the  policy  to  be  pi-irsued  with  regard 
to  dams  in  navigable  waters,  la,id  down  the  following  principles, 
which  apply  to  power  plants  in  National  Forests  as  well  as  to 
power  development  on  na.vigable  rivers: 

* The  a-uthority  to  make,  modify,  or  v/ith- 

hold  grants  manifestly  implies  both  the  p>ower  of  inquiring 
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into  the  grounds  on  which  the  grants  are  asked  and  the 
duty  of  admini st er ing  the  grants  in  the  public  interest, 

v7e  are  now  at  tlie  beginning  of  great  developmei't  in 
water  power.  Its  use  through  electrical  transmission  is 
entering  more  and  more  la,rgely  into  every  element  of  the 
da-ily  life  of  the  :-eoplG.  Already  the  evils  of  monopoly 
are  becoming  manifest;  already  the  experience  of  the  past 
shov/s  the  necessity  of  caution  in  miaking  unrestricted 
grants  of  this  great  povrer. 

The  present  policy  pursued  in  making  these  gra-nts  is 
unwise  in  giving  away  the  property  of  the  people  in  the 
flo’wing  waters  to  individuals  or  organizations  practically 
unknown,  and  granting  in  perpetuity  these  valuable  privi- 
leges in  advance  of  the  formulation  of  definite  plans  as 
to  their  use.  In  some  cases  the  grantees  apparently?-  have 
little  or  no  financial  or  other  ability  to  utilize  the 
gift,  and  have  sought  it  merely  because  it  could  be  had 
for  the  asking. 

In  place  of  the  present  haphazard  policy  of  perma- 
nently alienating  valuable  public  j^ro'p-erty  we  should  sub- 
stitute a defini-te  policy  along  the  following  lines: 

1.  There  should  be  a limited  or  carefully  guarded 
grant  in  the  nature  of  an  option  or  opportunity  afforded 
T/ithin  reasonable  time  for  development  of  plans  and  for 
execution  of  the  project. 

2.  Such  a grant  of  concession  should  be  accompanied 
in  the  act  making  the  grant  by  a provision  expressly  mak- 
ing it  the  duty  of  the  designated  official  to  annul  the 
grant  if  the  work  is  not  begun  or  plans  are  not  carried 
cut  in  accordance  ^with  the  authority  granted. 

3.  It  should  also  be  the  duty  of  soi.'ie  designated 
official  to  see  to  it  that  in  apr^roving  the  plans  the 
maximum  development  of  the  navigation  and  power  is  assured, 
or  at  least  that  in  making  the  plans  these  may?-  not  be  so 
developed  as  ultimately'  to  interfere  with  the  better  util- 
ization of  the  water  or  conplete  development  of  the  pov/cr. 

4.  There  should  be  a license  fee  or  charge,  which, 
though  small  or  nominal  at  the  outse-i:-,  can  in  the  future 
be  adjusted  so  as  to  secure  a control  in  the  interest  of 
the, public . 

5.  Provision  should  be  made  for  the  termination  of 
the  grant  or  privilege  at  a definite  time,  leaving  to  fu- 
ture generations  the  power  or  authority  to  renew  or  extend 
the  concession  in  accordance  with  the  conditions  which  may?- 
prevail  at  that  time. 

In  a report  on  applications  and  rights  of  Yie.y  granted 
over  public  land  in  northern  California  for  power  purposes,  by 
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Mr.  S.  G,  Bennett,  Engineer,  U*  S.  Reclamation  Service,  dated 

Hovernber  8,  1905,  (Exhibit  2),  the  following  language  is  used: 

Of  the  twenty-three  rights  of  way  granted  for  dutches, 
reservoirs,  pole  lines,  end  other  power  purposes  in  the 
Sacramento,  Stockton,  and  Visalia  Land  Districts,  six  are 
controlled  by  the  Pacific  Light  and  Power  Company,  or  af- 
filiated companies;  four  by  the  Edison  Electric  Company; 
five  by  the  Mt . V/hitney  Power  Company;  i.  e*,  more  than  65 
per  cent  of  the  applications  in  these  three  districts  are 
controlled  by  three  companies.  Each  of  the  remaining  ap- 
plications, as  far  as  knoi’m,  is  held  singly  b^/  corporations 
or  individuals.  One  of  these  rights  of  way  is  contrcllod 
by  the  California  Gas  and  Electric  Corporation.  This  cor- 
poration has  been  attempting  to  control  all  possible  waiter 
power  locations  in  the  Sierra  Nevada,  which  were  situated 
within  corm  .ercial  distance  of  San  Francisco.  Their  policy 
seems  to  have  been  changed  somewhat  recently.  The^^  are, 
however,  still  endeavoring  to  rjiaintain  a raonopoly  of  the 
power  business  in  central  California*  Nearly  all  of  the 
plants  of  this  company  o.rc  located  on  land  that  has  passed 
out  of  Governruent  ormership.  The  follov/ing  quotation  is 
from  a letter  written  to  me  by  Mr.  L.  M.  Hancock,  an  elec- 
trical engineer  formerly"  cmplo^^ed  by  the  Bay  Co’anties 
Po'wer  Company,  one  of  the  companies  controlled  by  the  Cal- 
ifornia Gas  and  PMectric  Corporation,  and  illustrates  the 
change  of  policy  mentioned  above: 

"One  of  the  leading  ixien  of  the  California  Gas 
and  Electric  Corporation  told  me  a few  d.^ys  ago  that 
they  had  found  it  impossible  to  hold  and  control  e.ll 
the  possible  water  power  locations  of  the  Sierras 
and  they  are  concentrating  on  methods  to  control  the 
market* In  the  counties  vdiere  I trav- 

eled while  v/orking  for  the  Bay  Counties  Power  Ccx":ipany 
there  are  a.  great  many  Ijcations  that  tha-t  compa.ny 
held  for  a tiiae  and  abandoned  later  on  because  they 
had  the  market**’ 

These  locations  were  held  principally  by  filing  on 
the  water  under  State  laws  and  making  a pretense  of  con- 
struction. The  law  governing  the  acquisition  of  water 
rights  requires  that  within  60  ci^.ys  after  the  notice  is 
filed  the  claimant  must  ccim.ence  the  construction  of  the 

works and  must  prosecute  the  work  diligently 

and  ’onint erruptedly  to  ccnj.:letion * .A  tabulation 

and  study  of  the  rights  of  way  applied  for  and  granted 
will  not  give  an  idea  of  the  extent  to  which  the  power 
possibilities  have  passed  from  the  control  of  the  peopj.c, 
because  of  the  fact  that  speculators  seem  e.ble  to  hold 
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the  waiter  rights  under  the  State  law  for  years  without 
making  any  ma-terial  improTeiiient  and  often  rights  of  way 
are  not  requested  from  the  Government . 

It  is  rumored  that  a great  censolidat ion  of  elect rio 
companies  is  about  to  take  place.  (See  clipping  from  San 
Francisco  ’’Chronicle''  on  page  29.)  I believe  that  the  con- 
solidation is  more  extensi^^'e  than  these  clippings  indice-te, 
a,nd  that  it  may  include  the  California  Gas  and  Flectric 
Corpore.t ion,  the  San  Fra.ncisco  Gas  and  Electric  Company, 
the  Truckee  River  General  Electric  Company,  the  'Jestern 
Power  Compa.ny,  and  possibl^^  the  American  River  Power  Com- 
pany. It  is  difficult  to  get  information  on  this  subject. 
The  above  conclusion  ha.s  been  reached  from  circ-ornstant ial 
evidence  only. 

Mr.  Bennett's  information  was  substant ially  correct. 

A prospectus  issued  by  R".  Halsey  and  Company,  of  49  Wall 
Street,  New  York  (Exhibit  3),  a,ccompanied  by  a syndicate 

agreement  (Exhibit  4),  dated  October  1,  1907,  advertisiiig  a pro- 
posed issue  of  30-year  5 per  cent  gold  bonds  of  the  Cal" fernia 
Gas  and  Electric  Corporation  to  the  amount  of  .fi45,000,C00  af- 
fords convincing  proof  of  the  nonopolizat ion  of  valuable  water 


powers  in  California  and  the  tendency  to  consolidate  them  under 
a single  povt'er  trust.  In  this  prospectus  it  appears  that  this 
corporation  controls  thirteen  subsidiary  cenporat ions  operating 
in  many  towns;  tha.t  its  oapita,lization  is  slightly  over 
$30,000,000  of  bends  and  1^10,000,000  of  oiit standing  stock; 
that  its  surplus  for  the  fiscal  year  of  1907,  after  pa^^ing  all 
expenses  of  operation,  maintenance,  taxes,  interest,  and  sink- 
ing fund;  vras  $l,32o.l03,  being  more  than  eight  times  the  charge 
for  sinking  fund  for  that  year  and  an  increase  of  85  per  cent 
of  the  surplus  over  the  preceding  year.  In  view  of  the 
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statement  so  frequently  and  so  emphatically  made  that  capital 
for  corporations  of  this  character  can  not  be  obtained  from 
bankers,  unless  the  corporation  has  a perpetual  easement  in 
the  public  lands,  it  is  interesting  to  note  that  these  bonds 
mature  in  thirty  years  and  that  the  sinking  fund  to  be  provided 
will  retire  $17,500,000  of  them  before  maturity,  the  bonds  be- 
ing callable  at  $110  and  interest  after  1912.  For  the  last 
ten  of  the  thirty  years  $900,000  a year  is  to  be  devoted  to 
this  purpose.  If  this  is  kept  up  for  twenty  years  after  ma- 
turity, it  will  amount  to  $18,000,000  more,  which  would  retire 
more  than  $35,000,000  out  of  the  total  $45,000,000  Issued,  and 
if  the  annual  pa^unent  of  the  sinking  fund  were  increased  for 
those  twenty  years,  as  it  ought  to  be,  in  view  of  the  steadily 
decreasing  interest  charge,  it  would  be  possible  to  retire  the 
whole  issue  in  fifty  years  without  hardship  to  tho  company. 

This  corporation  is  controlled  by  the  Pacific  Gas 
and  Electric  Company,  v/hich  owns  nearly  all  the  capital  stock. 
This  holding  company  has  a capitalization  of  over  $43,000,000, 
$20,000,000  of  which  is  authorized  common  stock,  but  it  is 
proposed  to  leave  a large  proportion  of  the  common  stock  as  an 
asset  in  the  company's  treasury,  though  the  earnings  for  the 
year  ending  June  30,  1907,  after  deducting  dividends  and  the 
preferred  stock,  are  sufficient  to  pay  more  than  5 per  cent 
on  the  entire  $20,000,000  of  authorized  common  scock.  For 
the  year  ending  June  30,  1908,  the  balance  of  dividends  on  the 
authorized  common  stock  is  estimated  to  be  sufficient  to  pay 
7— 6/LO  per  cent. 
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This  holding  company  also  controls  the  San  Francisco 


-Oas  an-d-  Electric  Company, 
prospectus  illustrate  the 
in  California  has  already 
a.  The  Pacific 


The  following  quotations  from  this 
extent  to  which  the  monopoly  of  pov/er 
gone : 

Gas  o.nd  Electric  Company: 


The  Pacific  Gas  and  Electric  Com'pany  was  organized 
in  1905,  under  the  laws  of  the  State  of  California,  for 
the  purpose  of  purchasing  and  holding  the  stock,  or  stock 
a,nd  property,  of  the  California  Gas  and  Electric  Corpora- 
tion, the  San  Francisco  Gas  and  Electric  Company  and  such 
other  public  utility  corporations,  operating  in  central 
California,  as  the  management  might  deem  it  advisable  to 
acquire.  it  now  owns  99.79  per  cent  of  the  entire  out- 
standing capital  stock  of  the  California  Gas  and  Electric 
Corporation,  and  97.17  per  cent  of  the  entire  capital  stock 
of  the  San  Francisco  Gas  and  Electric  Company.  It  also 
ov/ns  , in  fee,  the  properties  formerly  ov/ned  by  the  Cali- 
fornia Central  Gas  and  Electric  Company,  the  Fresno  Gas 
and  Electric  Company  and  the  Vallejo  Gas  Comi'^any. 

b.  California  Gas  and  Electric  Corporation: 

Territory  Served:  The  Company’s  operations  extend 

into  tv/enty-three  counties  of  central  California,  com- 
prising an  area  apr roxinat ely  225  miles  in  one  direction 
and  125  miles  in  the  other,  and  containing  31,489  square 
miles,  or  over  four  times  the  area  of  the  entire  State  of 
hew  Jersey.  It  is  estimated  'by  competent  authorities 
that  this  territory  contemns,  at  the  present  time,  more 
than  1.350,000  people,  or  over  .60  per  cent  of  the  papula- 
tion of  Ca.lifornia, 

One  hundred  and  nine  cities,  towns,  and  lesser  comi:;u- 
nities  are  served.  In  each  of  these  one  or  more  of  the 
Company's  produc'&s--gas , electric  light  j electric  power, 
and  water-~are  supi'>lied*  Among  the  more  important  places 
are  Oakland,  Sa,craniento ,,  San'  Jose,  Eerkeley,  Stockton, 
Fr'esno,  Alam.eda,  and,  indirectly.  San  Francisco.  These 
cunipr?.se  eight  of  the  ten  largest  cities  of  the  State. 

The  Street  Railvray  System  of  Sacramento,  a city  of  42,000 
people,  is  also  owned  and  operated. 

The  close  alliance  of  the  California  Gas  and  Electric 
CorTJoration  with  the  San  Francisco  Gas  and  Electric  Com- 
ns.r.y  has  a.j, sc  placed  at  the  ccmmaiid  of  the  former  the  en- 
xire  San  Francisco  market  as  an  outlet  for  such  surplus 
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hydro-electric  power  as  it  may  deem  it  expedient  to  devel- 
op from  its  large  reserve  water  power  fi'om  time  to  time. 
The  advantages  of  this  situation  to  both  companies  are 
obvi ous . 


Hydraulic  Development  and  Electrical  Business: 

The  numerous  streams  rising  in  the  Sierra  Nevada 
Mountains,  and  falling,  within  a comparatively  short  dis- 
tance, to  the  low  levels  of  the  central  valley  of  Califor- 
nia, afford  unsurpassed  opportunities  for  hydro-electrical 
power  development.  The  power  rights  on  many  of  these 
streams,  including  the  most  valuable,  have  been  acquired 
by  the  California  Corporation. 

Electric  Light  and  Power  Contracts  and  New  Installations 

By  the  control,  on  the  one  hand,  of  the  best  and  most 
economical  water  powers,  and,  on  the  other  hand,  of  the 
markets  for  pOYirer  through  ownership  of  the  distributing 
companies  in  the  principal  cities  and  long  term  contracts 
wnth  large  users  of  power,  the  business  of  the  company  is 
beyond  the  reach  of  serious  competition. 

c.  San  Prancisco  Gas  and  Electric  Company: 

The  San  Francisco  Gas  and  Electric  Coiripany  supplies 
the  city  of  San  Francisoo  with  gas  and  electricity  with- 
out any  competition  worthy  of  serious  consideration. 

In  view  of  the  statement  often  ma,de  that  the  charges 
imposed  by  the  Forest  Service  are  confiscatory,  the  following 
statement  from  page  14  of  the  prospectus  is  interesting; 

’‘'The  rates  to  ordinary  consumers — those  contributing 


the  bulk  of  the  revenue — are  as  follows  in  three  of  the  prin- 
cipal  cities  served; 


Cities 


S8.n,  Francisco 

OakLand 

Sacrame-nto 


Gas  per 

Electric 

Electric 

thousand 

Lighting  per 

Power 

per 

cubic  feet 

K«  W.  hour 

K.  W. 

hour 

.85 

^c04  to  ,09 

$.030  & 

upwards 

,90  to  fl 

.04  to  o095 

.030  & 

upwards 

1.00 

.04  to  <-095 

.035  & 

upwsu'  ds 

-8- 


Ag  th"e  earnings , given 
lo?/-  average  rates,  it  secns 


herein,  v^rere  raade  vith  these 
safe  to  conclude 


1. 


That  such  earnings 
one  that  is  not  at 


are  upon  a firm  basis  and 
all  likely  to  be  disturbed. 


2.  That  competition  of  a,  serious  character  need 
not  be  apprehended. 


b.  General  Conditions: 


The  price  of  the  best  domestic  coal , delivered  in 
San  Frauncisco,  exceeds  $10  per  ton.  • Steam  coals  range 
from  $6.50  per  tor/  upwa,rd.  The  price  of  wood  is  propor 
tionately  high.  This  applies  y/ith  practically  the  same 
force  to  the  whole  of  central  California.  The  field 
open  to  ga.s  for  fuel  and  electricity  for  lighting  and 
povfer  is,  therefore,  apparently  limitless.  As  the  com- 
panies utilize  water  power  for  the  production  of  practi- 
ca,lly  three-fourths  of  their  electrical  current  and  man- 
ufacture the  greater  part  of  their  gas  from  crude  oil 
the3"  are  virtaall:/  free  from  the  disadvantages  of  ilgh 
fuel  cost  s , 


California,  is  amicng  the  wealthiest  Stah.es  of  che 
Union  ranking  fifth  in  banlcing  resources  and  exceeding 
Massachusetts  in  this  respeoto  It  also  occupies  fiitn 
rank  as  to  individual  banking  deposits , exceeding  Ohio 
in  xhe  anioiant  of  such  deposits.  Its  agr icultural  a.rea 
a-n  d.  res  o ur  o e s a,  r e s ah  d ' 

80,0 00  ^ 0 00  ]D  e o I- 1 e . Th  e 
a value  of  $54,000,000. 
products  increased  from 
$367 , 218 ,000  in  1905,  a growth  of  21  per  cent  in  five 
j/'eauTSo  Future  grov/th  should  be  even  more  ra.pid  and 
these  va.rious  cor :'orat i ons  are  in  a posi'clon  to  share 


p C S 1 G S < 

o be  oa.pa.ble  of 
output  of  miner 
The  va.lue  of  i 
‘;302 . 874  ,000  ' 


supporting 
Is  in  1906  had 
s I' ‘anuf a c t ur  e d. 
n 1900  to 


in  it  to  "i’ s gr^at  an  extent  as  any  industry  in  the  State 
The  business  of  the  company  is  so  diversified  and 


covers  such  a varied  territory  and  the  comran"^  is  so  wel 


. V..L  '.X  m u. 

equipped  for  economical  p; 
has  such  a.  strong  grip  on 
ershln  o 


■oduotion  on  a large  sce.le  and 
the  situa.tion  through  the  oy/n 


distributing  systems  in  the  chief  cities  a.nd 


ns 

it 


lint'ot  1 1/  v/O  0.  i- Gi.  u Q 

serious  injury,-. 


‘ficult  for  any  competition  to 


"iS'-S 


i 


The  public  is  alive  to  the  magnitude  of  the  danger 


that  threatens  them.  An  editorial  in  the  Yifasliington  lost 
of  March  1,  1908  (Exhibit  5),  used  the  following  languago ; 


"Efforts  are  now  being  made  to  induce  the  Interior 
Department  to  sanction  measures  giving  v/ater  and  electric 
poYfer  companies  rights  of  way  through  the  National  forests 
on  the  mere  filing  of  maps  showing  the  manner  in  v/hich 
such  cernpanies  propose  to  occupy  the  public  lands.  The 
argument  is  used’  that  these  entorprisos  are  nsce sa-''’y' 


agen;;. s in  developing  the  f/e 


and  desero'ing  of  g‘ 


i*'*  i"'  VC 


menis.l  assistance.  Bills  are  pending  In 
if  enacted  as  they  are  dram,  would  giro 
rations  permanent  and  immensely  valuable  r3. ghos. 
out  an 3^  return  whatever  to  the  public.  It  goes 
sa^^ing  that  no  member  of  President  Rocsevelt-s  '''’abin^t 
will  sanction  such  m.sa,surcs,  and  there  is  no  probabibi 
that  Congross  can  be  induced  to  enact  such  ] eg^. si.aticn.. 


V e "”n- 
; ul:”oh, 
oorno  ~ 
wi  tii- 
¥/-lthout 


- T?- 

-.7 


tai3ily  will  not  do  so  if  the  true  conditc on 


cIj  -l 


fairs  is  ma de  kno^-m . ” 

"Whether  the  water  power  on  the  public  domain  and 
the  rights  of  way  for  electric  power  lines  a,re  held  in 
separate  hands,  as  at  present,  or  wiiet'ier  these  enter- 
prises are  merged  int-o  a trust,  as  hoy/  seems  probable, 
the  public  must  be  urctcctodr. 


The  foregoing  gnotrs.tions  furnish  sufficient  evidence 
that  the  evils  of  a monopol3'"  of  this  great  natural  resource  sore 
sufficiently  threatening  to  justify  and  dems^nd  the  protection 
of  the  public,  so  far  as  them  can  be  assured  by  the  power  of  the 
Federal  Government . 
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B.  ^/7hat  is  the  Policy  of  the  Forest  Service  as  to 

\7ater  Pov^er? 

It  is  simpj.y  this:  (l)  To  charge  a reasonable  rent- 

al for  national  Forest  land  occupied  and  used  by  the  power  com- 
panies; (2)  To  prevent  monopoly  by  forcing  the  companies  to 
make  prompt  use  of  their  privileges  or  forfeit  their  permits 
and  issuing  permits  as  contracts  which  are  thereby  made  non- 
transferable  by  Sec.  3737  of  the  Revised  Statutes,  (Use  Book 
p.  180);  and  (3)  by  obeying  the  law  (Act  Februar3^  15,  1901, 

3l  Stat . 790  Use  Book,  p.  135-6),  vfhich  expi'essly  forbids  the 
grant  of  permanent  easements  for  this  purpose. 

1 . The  "Conservation  Charge** 

The  National  Forests  include  the  great  mountain 
chains  of  the  West.  The  ra.in  and  melting  snow  of  these  ran- 
ges feed  the  mountain  streams.  The  forest  cover  on  the  steep- 
slopes  acts  like  a mighty  sponge,  absorbing  the  excess  of  rain- 
fall in  the  wet  season  and  giving  it  out  to  the  thirstj^  lands 
in  the  dry  season.  It  is  for  the  express  purpose  of  thus  "se- 
curing favorable  conditions  of  water  flows"  (Acts  June  4,  1897, 
30  Stat.  34,  Use  Book,  p.  170)  that  Congress  has  authorized  the 
creations  of  National  Forests  and  expends  money  for  their  ad- 
ministration and  maintenance.  V/here  the  forest  cover  is  (de- 
stroyed. by  reckless  lumbering  and  the  fires  which  inevitably 
follow,  the  rains  imi-iodiatel^’'  run  off  the  steep  slopes  as  from 
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the  roof  of  a house,  producing  destructive  floods  in  the  val- 
leys and  leaving  no  store  of  water  for  the  dry  season.  There- 
fore, when  a power  company  puts  its  plant  on  National  Forest 
land  it  gets  from  the  Government  two  things  which  it  ought  to 
pay  for,  viz:  (a)  The  use  of  land  of  great  value  for  power 

purposes,  for  the  steep  mountain  sides  give  the  fall  which  is 
essential  to  a power  plant;  (h ) The  guarantee  of  a steady 
flow  of  water  as  an  incident  to  the  land  occupied  hy  the  plant 
This  steady  flow  is  also  essential  to  a power  plant.  It  is 
as  if  the  riparian  prpprl'etor  of  a valuable  power  site  at  a 
fall  on  a river  also  maintained  at  great  expense  a large  stor- 
age reservoir  at  the  headwaters  of  the  river.  If  to 

$ 

lease  the  power  site  the  landovmer  would,  in  fixing  the  rente^l 
consider  the  fall  incident  to  his  land  and  the  increased  mini- 
mum flow  incident  to  his  storage  reservoir.  This  is  precisely 
what  the  Forest  Service  does.  It  issues  a permit,  as  it  is 
authorized  by  law  to  do  (The  legal  rofe-^'ences  arc  given  below 
at  page  17)  for  the  occupancy  of  National  Forest  land  by  dams, 
reservoirs,  conduits,  power  houses,  transmission  lines,  etc., 
for  an  annual  payment  based  upon  the  amount  of  pov/er  actua,ll3^ 
developed.  The  power  developed  is  conditioned  bj^  the  fall 
and  the  minimum  flow,  both  of  which  ai^e  furnished  and  assured 
by  the  Forest  Service.  This  annual  la.nd  rental  has  been 
called  a ”oonservat  ion  charge , ” because  one  of  the  adv8.ntages 
furnished  by  the  Government  is  the  conservation  of  the  v/ater 
flew  b3^  maintenance  of  forest  cover.  Tbi.e  rate  of  charge  is 
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small  in  comparison  with  the  advantages  furnished  hy  the  G-ov- 
ernment . This  is  explained  in  detail  below  at  page  28. 

It  is  not  true  that  the  Forest  Service  has  ever  in- 
posed  or  contemplated  the  imposing  of  a charge  upon  power 
plants  situated  outside  National  Forests,  The  charge  is  sim- 
ply rent  paid  for  the  use  and  occupation  of  National  Forest 
land.  For  example,  if  the  ’^Thite  fountains  in  New  Hampshire 
are  purchased  and  made  a National  Forest  by  Congress  anybody 
who  thereafter  got  a permit  to  use  for  a power  site  some  of 
the  land  so  purchased  would  pay  the  ‘‘conservat ion  charge”  as 
rental.  The  mills  at  Manchester,  Lowell,  Lawrence,  a,nd  other- 
points  on  the  Merrina,c  River  below  the  National  Forest  would 
not  pay  anj?"  "conservat ion  charge,”  simply  because  they  would 
not  be  renting  National  Forest  land, 

2 . Pre vent  ion  of  Monopoly 

The  practice  of  the  Forest  Service  aims  to  prevent 
monopoly  of  undeveloped  power  resources  such  as  is  described 
in  the  report  of  Engineer  Bennett  of  the  Reclamation  Service, 
above  cited,  b^r  imposing  the  following  conditions  as  a part  of 
ever^'"  permit,  with  the  penalty  of  forfeiture  for  their  breech. 

a.  Construction  worh  must  begin  within  a specified 
time,  ?fhich  is  usually  very  brief,  say  three  months,  and  is 
fixed  in  accordance  with  the  physical  conditions  such  a-s  ac- 
cessibility, freedom  from  snow,  etc. 
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b.  Construction  woric  must  also  be  completed  th- 
in a specified  time,,  which  is  fixed  with  reference  to  phj^sical 
conditions  only,  such  as  engineering  difficulties,  etc.,  with 
a proviso  that  the  Forester  nay  extend  the  time  if  necessary.. 
Such  extension  is  usually  granted  only  because  of  unforseen 
physical  obstacles  to  construction,  such  a,s  floods,  engineering 
difficulties  which  could  not  have  been  anticipated,  etc.  The 
time  will  not  be  extended  because  the  permittee  has  not  suc- 
ceeded in  finding  financial  backing  fcr  his  enterprise  in  times 
when  business  conditions  e.re  normal,  but  during  the  recent  fi- 
nancial stringency  extensions  v;'cre  granted.,  since  it  would  be 

I unjust  to  hold  the  permittees  responsible  for  those  financial 
obstacles  which  they  could  not  have  foreseen  or  guarded  against . 

c.  Every  permittee  must  pay  from  the  date  of  his 
permit  one  dollar  an  acre  for  all  national  Forest  le.nd  to  be 

I occupied  by  reservoirs,  power  houses,  and  the  like,  and  five 

# 

dollars  a mile  for  all  such  land  to  be  occupied  b^^-  conduits, 
transmission  lines,  etc.  This  cha.rge  is  small  in  amount, 

1 but  so  far  as  it  goes  operates  as  a stimulus  to  development 
' and  a check  upon  any  tendency  to  hold  a power  site  undeveloped. 

,,  No  corr.plaint  has  been  made  abr^ut  this  trifling  charge,  which 
: is  in  addition  to  the  so-called  conservation  charge  to  be  ex- 
[ plained  in  detail  below,  at  page  28. 

I d-.  Every  permit  fixes  the  conservation  charge  for 

t:  forty  years.  Congress  has  prescribed  that  all  permits  must 
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be  revocable  as  is  explained  below  at  page  16*  But  permits 
as  now  issued  fix  the  conditions  for  that  time  just  as  far  as 
the  Department  is  authorized  to  do  so.  At  the  end  of  forty 
years  such  new  conditions  as  experience  then  shows  to  be  nec- 
essary to  prevent  monopoly  and  to  protect  the  public  may  just 
13^  be  imposed  by  the  Department, 

e.  Since  all  permits  are  in  the  form  of  contracts, 
their  transfer  to  any  other  party  causes  the  annulment  of  the 
permit  so  far  as  the  United  States  is  concerned.  This  is  b}'’ 
virtue  of  Section  3737  of  the  Revised  Statutes  (Use  Bock  p.  1 
Every  permittee  who  desires  to  transfer  his  permit  to  a cor- 
poration or  holding  company  must  sur.r  ender  the  permit  j and  tii 
transferee  must  take  a new  one.  Since  it  is  within  the  power 
of  the  Department  to  refuse  a permit  to  the  transferee,  any 
consolidat ion  which  threatens  the  public  interest  can  be  pro- 
hibited, or  such  new  conditions  may  be  imposed  in  the  new  per 
mit  as  may  be  necessary  to  prctoct  the  public. 

3,  Permanent  Easements  Prohibited 

The  public  is  further  protected  against  monopoly 
by  the  provisions  of  the  Act  of  February  15,  1901,  (31  Stat  <> 
790,  Use  Book,  p,  185),  the  concluding  words  of  which  read 


as  follows: 


And  provided  further,  That  any  permission  given 
by  the  Secretary  of  the  Interior  under  the  provisions 
of  this  act  may  ho  revoked  by  him  or  his  successor  in 
his  discretion,  p^nd  shall  not  be  held  tc  confer  any 
right,  or  casement,  or  interest  in,  to,  or  over  any 
public  land,  reservation,  or  park. 


In  thus  refusing  to  grant  perpetual  rights  for  power 
purposes  Congress  has  shov/n  cominendable  foresight.  The  abuses 
of  perpetual  franchises  for  public  utilities  are  too  well  knc'jm 
to  need  restatement  at  this  time..  It  is  absolutely  esvsential 
that  all  grants  of  valuable  exclusive  privileges  by  the  Govern- 
ment should  be  limited  in  tine  so  that  each  bargain  may  be  made 
anew  at  the  expiration  of  the  term  as  the  conditions  then  exist- 
ing; may  demand  for  the  protection  of  the  public.  It  is  probable, 
however,  that  this  statute,  in  making  all  contracts  revocable  at 
the  will  of  the  Secretary,  for  the  time  being,  has  gone  tco  fe,r. 
It  would  be  entirely  proper  to  issue  irrevocable  peri/hts  for 
terms  not  exceeding  a limit  to  be  fixed  by  statute.  This  matter 
is  more  fully  explained  below,  at  page  36. 
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C.  This  rolioy  of  the  Forest  Service  Is  Clearly  Legal 


The  right  of  the  Secretary'"  of  Agriculture  to  charge 
for  any  use  of  National  Forest  land  or  resources  rests  upon 
the  Act  of  June  4,  1897  (30  Stat . , 34-36,  Use  Booh,  p,  170) 
and  section  5 of  the  Transfer  Act  of  February  1,  1905  (33  Stat., 
628,  Use  Book,  p.  174).  This  right  was  affirmed  by  the  de- 
cision of  Attorney  General  Moody,  dated  May  31,  1905  (25  Op., 
47Q)  and  has  been  recognized  and  confirmed  by  subsequent  acts 
of  Congress  (Act  June  30,  1906,  34  Stat.,  684,  Use  Book,  p. 

174;  Act  of  March  4,  1907,  34  Stat.,  1270,  Use  Book,  p.  177). 
Tho.t  the  right  to  charge  extends  to  permits  for  po^/ver  plants 
on  the  Nations.!  Forests,  granted  under  the  Act  of  February  5 , 
1901,  above  cited,  is  the  opinion  of  Attorney  Qeners.l  Bonaparte, 
dated  October  5,  1907,  (2c  Cp . , 421)  (Sxliibit  9),  in  which  he 
says : 

vVhether  changes  based  upon  the  three  grounds  specif- 
ically enumioraMvOd  in  your  letter  requesting  an  opinion 
7fould,  or  would  not,  be  reasonable  is  not,  under  the  oir-' 
curnstances  of  this  case,  a question  proper  to  be  deter- 
mined by  this  Department,  but  a matter  left  by  the  l£tv/’  en- 
tirely to  your  discretion.  In  Riverside  Oil  Company  v. 
Hitchcock  (190  U.  S.,  325),  referred  to  in  the  opinion 
of  Attorney  General  Moody,  above  quoted,  the  Court  s&ys: 
"The  responsibili ty  as  well  as  the  power  rests  ’with  the 
Secretary,  uncontrolled  by  the  courts.”  This  would  seem 
to  be  no  less  true  as  to  the  question  presented  in  the 
present  case. 

In  seeking  some  legal  ground  for  criticism  of  the 
”conservat ion  charge,”  the  critics  of  tho  Forest  Service  have 
gone  far  afield,  among  other  things  denying  the  right  of  the 


-17- 


United  States  to  reserve  public  lands  in  a state  and  lease  them 
so  as  to  derive  a revenue.  Unfortunately  for  this  contention, 
the  Supreme  Court  in  the  case  of  U.  S.  v.  Gratiot  (14  Pet.  538) 
has  definitely  decided  that  the  Governiient  has  power  to  reserve 
and  lease  its  lands;  that  such  reservation  and  leasing  is  a dis- 
posal within  the  meaning  of  Article  4,  Section  3,  Cl8,use  2 of 
the  Constitution  providing  that  the  Congress  shall  have  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  for 
the  territory  and  other  property  belonging  to  the  United  States, 
and  that  such  permanent  reservation  and  leasing  is  no  infringe- 
ment of  state  rights.  At  page  536-537,  the  Court  sa^^s: 

The  term  territory,  as  here  used,  is  inereljr  descrip- 
tive of  one  kind  of  property;  and  is  equivalent  to  the 
word  lands.  And  congress  has  the  same  'power  over  it  as 
over  any  other  property  belonging  to  the  United  States; 
and  this  i)ower  is  vested  in  congress  without  limitation; 
and  has  been  considered  the  foundation  upon  which  the  ter- 
ritorial governments  rest.  In  the  case  of  McCulloch  v. 
State  of  liaryland,  4 bheat . 422.,  the  chief  justice,  in 
giving  the  •opinion  of  the  court,  spea,king  of  this  article, 
and  the  powers  of  congress  gro?/ing  out  of  it,  applies  it 
to  territorial  governments;  and  ss.ys,  all  admit  their  con- 
stitutionality. And  again,  in  the  case  of  the  iimerican 
Insurance  Comq-any  v.  Canter,  1 Pet.  542,  in  speaking  of 
the  cession  of  Florida,  under  the  treaty  with  Spain;  ho 
says,  that  Florida,  until  she  shall  become  a state,  con- 
tinues to  be  a territory  of  the  United  States  government, 
by  the^t  clause  in  the  constitution  which  empowers  congress 
to  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property-’'  of  the  United  States.  If  such 
aro  the  powers  of  congress  over  the  lands  belonging  to  the 
United  States,  the  words  ’’dispose  of,"  can  not  receive  the 
construction,  contended  for  at  the  bar;  that  they  vest  in 
congress  the  power  only  to  sell,  and  not  to  lease  such 
lands.  The  disposal  must  be  left  to  the  discretion  of 
congress.  And  there  can  be  no  apprehension  of  any  encroach 
ments  upon  state  rights,  by  the  creation  of  a numerous 
tenantry  within  their  borders;  as  has  been  so  strenuously 
urged  in  the  argument. 
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That  Court  has  also  decided  in  the  ’’Hot  Springs 
Cases”  (92  U.  S.  698)  tha.t  the  public  lands  and  springs  there- 
on at  Hot  Springs,  in  Arha.nsas,  are  the  absolute  property  of 
the  CoTerniaent . It  has  also  been  decided  that  the  acts  of 
Congress  providing  for  the  lease  of  these  lands  are  valid  (Va,n 
Lear  v.  Sisele,  126  Fed.  Rep.  828). 

The  opponents  of  the  Forest  Service  also  contend 
that  the  United  States,  when  a public  use  corporation  wishes 
to  cross  foresi  reserve  land,  is  in  no  better  position  tha.n  a 
private  ovmer;  but  the  G-overnment  ' s position  is  at  least  dif- 
ferent in  that  the  right  of  eminent  domain  can  not  be  exercised 
against  it.  Surely  Congress  loft  Government  land  in  this  con- 
dition, dissimilar  from  that  of  tho  private  owner,  with  full 
intent.  The  vast  extent  of  the  forest  reserves  places  them 
physically  in  a different  situation  from  nest  private  land. 

The  private  owner  of  an  esta-te  large  as  the  Sierra  Forest 
Reserve  would  bo  practioallj*,  oven  under  existing  laws,  in 
a position  to  get  from  the  use  of  any  natural  advantages  upon 
his  estatoi  the.t  v/hich  they  are  actual.ly  worth,  instead  of  mere- 
ly the  surface  value  for  general  purposes  of  any  land  occupied; 
and  if  ho  wore  in  the  same  position  p.s  the  United  States  con- 
cerning ominont  domain,  no  doubt  would  arise  about  his  power 
and  right  to  make  from  any  and  all  advantages  and  resources 
on  his  land  that  which  they  are  worth.  The  diiierenoe  be- 
t'ween  the  probable  action  of  such  a private'  owner  and  the 
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proposed  course  of  the  Secretary  of  Agriculture  is  that  tlie 
Secretary  does  not  intend  to  charge  the  ultimate  rate  possible 
to  be  obtained,  anid  it  is  only  rigiit  to  e.ssume  that  no  succes- 
sor will  mahe  the  charge  unccnscionable . The  whc^ e theory  of 
Grovenmient  control  in  this  pou'ticular  as  in  all  others  must 
■presume  that  8.driiini  strat  Ive  officers  'will  use  their  power  rcci~ 


sonably  and  justli^,  .and  for  the  best  interests  of 
cerned.  It  is  plain,  then,  that  the  ovmer  of  s’.ich 
furnishing  a definite  value  when  he  permits  it  to.' 
the  Secretary  of  Agriculture,  when  fixing  the  cha.r 
right  to  consider  the  fall  as  an  opportunity''  or  re 
nished  by  the  Government . 


all  con- 


fall 


use  Cl 


ge,  has  the 
source  fur- 


This  contention  of  the  proto stants  loses  its  force 
when  the  settled  principles  of  the  law  governing  the  compen- 
sation due  to  a person  whose  property  is  taken  by  condemnation 
in  the  exercise  of  the  right  of  eminent  dointiin  arc  considered* 


The  general  rule  is  thus  stated: 

*'The  terms  ’’ccmpencation,  " "just  compensat  i on  , “ 
'’adequate  compensPvtion/'  and  the  like,  fcand  in  censti- 
tutiens,  and.  statutes  in  reference  to  the  subject  of 
emineiit  doma-in,  mean  full  indemnity  for  the  loss  sus- 
tained by  the  owner  of  property  vfhen  the  proi'erty-' i s 
taken  or  injured  for  public  use.’’  10  Tmi.  & Eng.  Encycl. 
of  Law  2d  ed.  1132  a,nd  ca.ses  there  cited. 

And  it  is  'oncuest ionable  thout  the  special  value  of 
the  land  for  the  particular  purpose  contemplated  in  the  talcing 
is  an  element  in  the  coiLpensat i on  that  must  be  pamd. 
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’’The  special  availability  of  land  reason  of  its 
situation  to  the  particular  uses  to  which  it  is  put,  and 
to  other  uses  to  which  it  is  plainly  adapted,  is  to  be 
considered  in  determining  the  valuation  given  to  it*  ♦ 

♦ * * Any  use  for  which  the  land  is  adapted  may  be  con- 

sidered, even  though  the  land  is  not  used  for  that  purpose. 

♦ * * Thus  the  fact  nc.y  bo  shown  that  the  lands  possess 

peculiar  advantages  a.s  a site  for  a ferry  landing,  or  for 
a dairy  stock  farm  and  for  grazing  purposea,  or  for  ware- 

' house  purposes,  or  for  church  purposes,  or  for  a bridge 
site,  or  for  market  gardening,  or  for  railroad  purposes, 
or  for  residence  purposes.”  Id.  1161-1162,  and  cases 
there  cited. 

Among  the  numerous  o/uthorities  for  this  doctrine 
(many  of  which  are  cited  in  10  Am.  & i^ng.  I.noy.  1161-1162) 
it  is  necessary  to  refer  at  length  to  but  one,  Boom  Co.  v. 
Patterson,  98  U.  S.  403.  In  that  case  the  property  was  three 


islo.nds  in  the  Mississippi  River  above  the  Palls  of  St.  .In- 


thony,  amounting  to  about  thirty-four  acres.  Mr 
Field,  for  the  court,  used  the  following  language: 


Justice 


"All  that  was  required  to  form  a boom 


a 


wa  s 


mile  in 
to  connect 


length  and  one -eighth  of  a mile  in  width 
the  islands  with  each  other,  and  the  lower  end  of  tne 
island  farthest  dovm  the.  river  with  the  west  banlc;^  and 
this  connection  could  be  rcadili’'  made  by  boom  sticxcs  and 
piers.  The  land  on  thece  islands  owned  by  the  dei'^endant 
in  error  the  company  sought  to  condemn  for  its  uses; 

♦ The  Tury  found  a general  verdict  assessing  the  value 
of  the  land  at  $9,358.33,  but  accorapanied  it  vdth  a special 
verdict  assessing  its  value  aside  from  any  consideration 
of  its  value  for  boom  purposes  at  ^S30C  , ana,  in  view  of 
its  adaptability,  for  these  purposes,  a further  and  addi- 
tional value  of  $9,053.33.  The  company  moved  for  a now 
trial,  and  the  court  granted  the  motion,  unless  the  CY/ncr 
would  elect  to  reduce  the  verdict  to  $5,500.  The  owner 
made  this’  election,  and  judgment  w.as  thereupon  entered 
in  his  favor  for  the  reduced  amount.  To  review  txiis 
iuclgr^ent  tho  company  has  brought  the  case  here  on  a writ 
of  error.  « * ♦ * In  determining  the  value 

of  land  appropriated  for  public  purposes,  tne  same 
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consideraticns  are  to  tc  regarded  as  in  a sale  of  prop- 
erty "between  private  parties.  The  inquiry  in  such  cases 
nust  he  wheat  is  the  property  worth  in  the  marker viewed 
not  merel'^7-  with  refe ■ enoe  tc  the  uses  to  which  it  is  at 
the  time  aT)plied,  but  with  refe:  ence  to  the  uses  to  rrhich 
It  is  plai::il3^  adapted.:,  chat  is  to  say.  'who.t  is  it  worth 
from  its  availability  for  a' a,  1 liable  uses.  Property  is  net 
to  be  deemed  woi"thless  because  the  owner  allcw's  it  tomgo 
to  waste,  or  to  be  regarded  as  valueless  becoruse  he  is  un- 
able to  put  it  to  any  use,  Othei  s ma^^  be  Owble  to  use  it, 
and  make  :it  subserve  the  necessities  or  conveniences  of 
life.  Its  capohility  of  being  made  thus  availo.bi.e  gives 
it  a market  value  which  coui  be  readily  estimated.  ^ * 

"^hese  YieYrs  dispose  cf  the  principle  upon  which  the 
sever.al  exceptions  by  the  plaintiff  in  error  to  the  rul-- 
ings  of  the  court  below  in  giving  and  in  refusing  instruc- 
tions to  the  juP3^  were  ta,ken,  and  we  do  not  deem  it  impci*-- 
tant , therefore^  to  cornnent  upon  them-”  Judgment  affii'mcd. 

The  application  of  these  principles  to  the  OiUestion 

now  under  consideration  establishes,  be3^ond  the  possibility  of 

question,  the  fact  that  a private  awner  holding  the-re  l .rls 

would,  if  these  rights  of  way  were  take.n  from  hiiu  b3^  oendemna- 

ticn  for  power  purposes,  be  entitled  to  compensat i on  not  merely 

for  the  value  of  the  area  taken  for  g;eneral  purposes,  but  for 

its  value  for  pewi^er  purposes  said  that  value  is  in  part  dependent 

upon  the  fall . 

It  bo  true  that  a local  jury,  tempted  by  the  de- 

sire for  power  development  in  their  neighborhood . might  fix  the 
va.lue  of  such  lands  for  power  purposes  at  a nominal  sum.  This 
has  boen  the  commion  experienco  in  dea,ling  with  public  utilities 
in  their  early  stages  before  their  importsuice  and  the  rights 

of  the  public  with  respect  tc  then:  were  understood.  The  re- 

% 

suits  of  thah  experience  should  prevent  the  passa.ge  of  S.  Bill 
6626  (ivir.  Teller)  "Providing  for  the  condemnation  for  -any  puh- 
lic  purpose  of  lands  earned  or  held  bj-^  the  United  States”  or  cf 
a,ny  amendi.ient  to  this  bill  desig:ned  for  the  same  purpose. 


— 


/ 


The  history  of  Congressional  legislation  granting 
or  permitting  rights  of  way  over  the  public  lands  for  the  use 
of  v/ater  clearly  shows  two  things!  (l)  That  such  rights  of 
wa3'  can  not  be  acq.uired  against  the  United  States  by  condemna- 
tion under  State  laws,  but  are  reserved  to  the  ‘^Tnited  States, 
subject  to  be  acquired  only  as  specified  in  the  acts  of  Con- 
gress and  not  otherwise.  7/hile  there  are  some  dicta  in  early 
cases  to  the  effect  that  the  unreserved  public  lands  are  sub- 
ject to  condemnation  under  State  lav^s  for  highways  and  the  like, 
those  cases,  nevertheless,  recognize  that  eminent  dciriain  can 
not  be  exercised  under  State  laws  against  public  lands  ex- 
pressly reserved  by  the  United  States.  National  Forests  are 
so  reserved,  and,  moreover,  the  Cengre s sional  I'ight -of-vray 
statutes  operate  as  a reservation  of  all  public  lands  for  the 
purposes  of  the  rights  of  y^-ay  specified  in  the  several  acts. 
Viliatever  rights  the  States  may  have  to  take  public  lands  for 
highways  or  other  public  uses  undoubtedly  rest  upon  the  acqui- 
escence of  the  United  States, 

The  Congressional  legislation  above  referred  to  also 
shows  (2)  that  the  Congressional  recognition  of  the  right  to 
appropriate  water  under  local  laws  was  not  intended  to  carry 
with  it  the  right  to  occupy  the  public  lands  for  the  use  of 
such  water,  except  in  the  manner  and  subject  to  the  limita.tions 
set  forth  in  such  Congressione.1  legislation.  A brief  reference 
to  three  of  these  right-of-way  statutes  will  show  th: s . 
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The  Aot  of  July  26,  1866,  Section  9,  (14  Stat.  S51) 
as  now  embodied  in  Section  2339  of  the  Revi sed 'Statutes  pro- 
vides as  follows: 


"That  whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufac- 
turing, or  other  purx^oses  have  vested  and  accrued,  and 
the  same  arc  recognized  and  acknowledged  by  the  local 
oust oms , laws ,. and  the  decisions  of  courts,  the  posses- 
sors and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  sane;  and  the  right  of  way  for  the 
construction  of  ditches  and  canals,  for  the  purposes 
aforesaid,  is  hereby  acknov.rledged  and  confirmed." 

Here  are  separate  grants  of  the  right  to  use  the 
water  and  the  right  to  occupy  the  land. 

The  Act  of  March  3,  1891  (26  Stat . 1101-1102),  makes 
a grant  of  a right  of  way  for  irrigation  purposes  and  prescribes 
a procedure  by  which  such  rights  of  way  can  be  acquired  through 
the  Interior  Department.  Here  the  right  to  occupy  the  public 
lands  for  this  purpose  is  treated  as  entirely  separate  and  dis- 
tinct from  the  right  to  the  vntcr  and  is  restricted  by  several 
new  statutory  limitations  and  provisions. 

The  Act  of  February  15,  1901,  (31  Stat.  790)  author- 
izes the  issue  of  permits  for  rights  of  way  for  miscellaneous 
purposes  involving  the  use  of  water,  including  the  generation 
and  distribution  of  electrical  power.  This  statute  expressly 
provides  that  any  permit  mc.y  be  revoked  by  the  Department  which 
granted  it  and  shall  not  confer  aiiy  right  or  easement  or  inter- 
est in,  to,  or  over  any  lands  of  tho  United  St.ateo,  Here  are 
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new  and  stringent  limitations  imposed  upon  the  occupancy  of 
public  lands  for  these  purposes.  Such  occupancy  is  treated 
as  a natter  entirely  distinct  from  the  right  to  appropriate 
the  water. 

It  is  perfectly  clear  that  Congress  delibere-tely  has 
separated  the  appropriation  of  water  and  the  right  to  occupy 
public  lands  in  order  to  use  water  which  has  been  appropriated. 
Such  rights  of  occupancy  can  bo  acquired  only  directly  from  the 
Federal  Government  through  its  erm  executive  agents  and  only 
in  accordance  with  the  provisions  and  subject  to  the  express 
restrictions  established  by  Congress. 
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D->  This  Policy  of  the  Forest  Service  is  Clearly  Ju s t 


It  would  be  manifectly  unjust  to  require  payment  for 
other  use  of  National  Forest  lands  and  allow  this  use  v.uthout 
charge,  or  ’with  a nominal  chongo  which  has  no  relation  to  the 
benefits  received.  Those  who  want  National  Forest  timber  for 
commercial  purposes  are  required  by  law  to  pay  for  it  a.t  a 
price  fixed  by  competitive  bids  (Act  June  4.  1897,  30  Stat., 
35,  Use  Book,  p.  171).  The  grazers  of  stock  in  Ka.tional  For- 
ests are  required  to  pay  a reasonable  charge,  and  so  are  all 
persons  and  corporations  who  use  the  land  or  resources  of  the 
Forests  for  commorcial  profit.  Ifeiny  of  those  wlic  are  required 
to  pay  for  permits  are  persons  of  small  means.  Co'jii'nercial 
power  companies  are  usuo.lly  groat  corporations  with  ample  re- 
sources. It  is  not  a defensible  proposition  that  ’wealthy  cor- 
porations should  get  privileges  of  inamense  commercial  '^alue 
free,  w'hile  others  who  receive  the  benefits  of  the  National 
Forests  are  required  to  pay  for  them. 
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E.  This  PoIic3^  of  the  forest  Service  is  ShcYm  ~by  Exper i e n c e 


to  be  Conservative  and  Practical 


The  best  a,nswer  to  the  accusation  that  the  imposition 
cf  the  conservation  charge  has  stop^-.ed  pcvver  development  in  the 
west  is  a recital  of  the  permits  imposing  this  charge  vdiich  have 
been  ta,ken  out.  A list  of  these  permits  arranged  hy  States  is 
annexed.  (Exhibit  6)»  There  is  also  annexed  a copy  of  the 
letter  of  C.  K.  Mcnarg  (Exhibit  7),  dated  Pueblo,  Colo.,  Juno 
3j  1907,  enclosing  a copy  of  a resolution  b^;^  the  Arkansas  Val- 


ley Pitch  Association,  approving  the  pclic^^  of  the  Porest  Serv- 
ice rrhich  exacts  a reasonable  payment  for  all  special  privi- 
leges. There  is  also  enclosed  a copy  of  the  let'’:er  of  W.  S. 
Sprott , President  of  the  Chamber  of  Conaoerce  of  Portersville , 
Cal..,  approving  the  conservation  charge.  (Exhibit  8). 

In  a conference  held  in  7/ashington  beginning  Febru- 
ary 27,  1908,  between  representatives  of  the  Departments  of  In- 
terior and  Agriculture  on  the  one  part,  and  representatives  of 
the  more  im^pertant  power  companies  and  of  ba.nking  houses  in 
hew  York  and  Boston,  interested  in  financing  power  projects  in 
the  7/est  , on  the  other  part,  it  appeared  after  full-  discussion 
that  the  limi t?f& i on  of  permits  to  a fifty-year  term  was  not  se- 
riously objected  to  by  the  bankers  and  v>rould  not  put  any  seri- 
ous obstacle  in  the  way  of  financing  such  projects,  since  bs.nk- 
ers  whe  raise  capital  for  projects  of  this  kind  make  such  e.r- 
rangements  in  a,ny  event  that  the  bonds  will  ma,ture  and  be  re- 
deemed before  the  expira,tion  of  the  fifty  years. 
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F.  The  Rate  of  the  Ccnservation  Charge  is  Reasonable  and  Just 


The  preliminary  acreage  and  mileage  charge  is  insig- 
ii-ficant  in  amount,  but,  as  explained  above  at  page  14,  it  op- 
erates to  discourage  the  holding  of  power  site.s  undeveloped.. 

The  conservation  charge  is  not  pa.yablo  until  the  actual  devel- 
opment of  power  begins  and  is  measured  by  the  actual  qua.ntity 
cf  power  developed  in  each  3^ear.  It  is  based  upon  the  number 
of  kilowatt  hours  actually  generated  a.nd  recorded  by  meter.  A 
kilowatt  is  about  one  and  one-third  horsepower,  and  a kilowatt 
hour  is  the  a,moimt  of  electricity  that  would  do  the  work  of 
one  and  one-third  horsepower  for  one  hour.  The  rate  of  charge 
is  low,  beginning  at  ten  cents  per  thousand  kilowatt  hours  for 
the  first  five  years,  v/ith  a reduction  for  small  plants  to  two, 
four,  six,  eight,  and  ten  cents  for  the  first,  second,  third, 
fourth,  and  fifty  year s - respectively , and  increasing  at  the 
end  of  each  subsequent  five-year  period  by  an  increment  not  to 
exceed  two  and  one-half  cents,  so  that  in  the  period  from  the 
thirty-sixth  to  the  fortieth  year  inclusive  the  highest  possi- 
ble charge  in  any  case  would  he  twenty-seven  and  one-half  cents 
per  thousand  kilovmtt  hours.  At  the  end  of  forty  years  there 
is  to  be  a readjustment  of  charges  according  to  conditions  thon 
existing.  It  should  always  be  remembered  that  the  rates  of 
che.rge  named  in  the  permit  are  the  maxima.  Reductions  from 
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the  maxima  are  made  by  the  Forest  Service  on  the  following 
principles:  Since  the  two  advantages  furnished  by  the  G-overn- 

ment  are  the  maintenance  of  a steady  flow  from  the  forested 
watershed,  and  the  fall  resulting  from  the  topography  of  the 
forest,  onc-half  of  the  conservation  charge  is  calculated  as 
based  upon  each  of  these  advantages.  Therefore:  (a)  If  a 
part  of  the  watershed  which  supplies  the  power  plant  is  out- 
side of  the  National  Forest,  the  one-half  of  the  conservation 
charge  calculated  upon  the  advantage  resulting  from  the  main- 
tenance of  a steady  flow  by  the  conservation  of  the  forest  cover 
is  reduced  proportionately;  (b ) If  a part  of  the  |‘all  which 

the  permittee  is  to  use  in  developing  power  is  outside  of  the 
National  Fore^st,  the  one-half  of  the  charge  which  is  based  upon 
the  fall  i^  reduced  proportionately.  It  ia  intended  to  mahe 
further  .^eduction  where  the  permittee  by  the  building  and  main- 
tenance of  storage  reservoirc  increases  the  average  annual  flew 
of  the  stream,  but  the  precise  method  by  which  this  reduction 
is  to  be  measured  has  not  been  definitely  determined.  A copy 
of  the  form  of  conservation  pefmit  now  in  use  Is  annexed. 
(Exhibit  10). 

The  reasonPobleness  of  the  charge  is  further  shown 
by  the  following  facts:  ^ 

At  the  recent  conference  above  iieptioncd  between  rep- 
> resentat ives  of  the  Government  and  the  power  companies,  when 
the  latter  protested  that  the  rate  of  charge  was  prohibitive 
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and  conf iscatory j the  repre scntat ives  of  the  Government  inade 
the  fcllov;-ing  offer:  That  tho  pov/er  companies  should  submit 

their  business  to  the  investigation  of  the  Bureau  of  Corpora- 
tions for  deterrninat ion  of  tlie  question  whether  or  not  the 
rate  of  charge  was  unreasonable.  No  response  ho.s  ever  been 
made  to  this  suggestion* 

One  of  the  miost  active  protestants  is  the  Edison 
Electric  Company,  which  enjoys  a special  permit  granted  by 
the  Act  of  1,  1906,  (34  Stat . 163,  Use  Book,  p.  186-189). 
Section  9 of  tha-t  act  provides  that  the  Company  shall  pay  an- 
nually for  the-  privileges  granted  by  the  act  such  reasono„ble 
3V1TL  as  the  Secretar^^  of  Agriculture  ma.y  fix  from  j^ear  to  year. 
Bor  the  last  and  the  current  fiscal  years  the  Secretar^^  of  Ag- 
riculture fixed  a charge  to  bo  ps.id  by  this  Company  at  the  semie 
rate  as  if  tho  Company  hci6.  taken  permits  embodying  the  conser- 
vation charge  in  tho  ususA  form.  It  should  be  noted  that  the 
statute  requires  that  the  annual  rental  to  be  fixed  by  the  Sec- 
retary of  Aegriculture  shall  bo  a ’’reasonable  sum.”  If  it  is 
in  fact  conf  i scat  ory , the  Secretary  has  exceeded  hm- s power, 
a.nd  the  Comps.ny  is  not  obliged  to  pay.  The  courts  are  open 
to  the  Edison  Cornpan^r  to  try  this  issue,  but  the  Companj^  has 
not  had  recourse  to  then.  Instca-d,  it  paid  the  charge  so 
fixed  for  those  two  j^ears . It  is  not  to  be  supposed  that  the 
Company  would  have  done  so  if  the  charge  we.s  in  fact  unreason- 
able . 
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The  Canadian  Government  is  inpesing  a charge  fully 
as  heavy,  and  proba.bly  hea.vicr,  for  privileges  of  this  char- 
acter. Earl3''  permits  at  Niagara  Falls  were  for  a twentj^  year 
term.  The  present  permits  are  described  hy  the  letter  of  I.ir. 

7/.  S.  Herring,  Chief  of  . the  Office  of  Engineering  in  the  Forest 
Service,  to  the  Forester,  dated  September  18,  1907,  (copy  an- 
nexed, Exliibit  ll)«.  The  Company''  ytrs  given  a franchise  for 


fifty  3/ears, 


for  which  it  was  to  pay  fifteen  thousand  dollars 


per  arjium, 


'h^nd  in  addition  thereto  payment  at  the  rate  of  the  sum 
of  one  dollar  per  annuro  for  each  electrical  horsepower, 
generated,  and  usod  and  sold  or  disposed  of  over  10,000 
electrical  horsepower  up  to  2C ,000  electrical  horsepower 


and  the  further  payment  of  the  sum  of  sevent^r-f ire  cents 
for  each  electrical  horsepower  generate'!  and  used,  and 
sold  or  disposed  of  over  20,;000  electrical  horsepower 
up  to  30,000  electrical  hcrsepo?/er,  and  the  irt her-  pauv^-- 
ment  of  the  simi  of  fifty  cents  for  each  electrical  horse 
power  generated  and  used  and  sold  or  dis'oosod  of  over 


50,000  electrlca.1  horsepower: and  within  ten  dap's 
after  said  first  daj^'s  of  Neveraber  and  hfey  in  each  yea.r. 


on  which  such  additional  rentals  shall  be  payoPole  respec- 
tively, the  trea-surer  or  if  no  treasurer,  the  hea-d  office 
of  the  compan.3^  shall  deliver  to  the  Comrnis  si  oners  a veri- 
fied sta.tement  of  the  electrical  horsepov/er  generated  and 
used;  and  sold  or  disposed  of  during  the  preceding  half- 
3^ear  and  the  bcojos  of  the  company  shall  be  open  to  inspec- 
tion a,nd  examination  b3^  the  Gommi ssioners  or  their  agent 
for  the  purpose  of  verif3mng  or  testing  the  cori^ectne s s 
of  such  statement;  and  if  an\^  question  or  dispute  arises 
in  respect  to  such  returns,  or  if  an3~  statei'iont  deliv- 
ei'ed  at  p.ny  time  by  the  company  to  the  Coirii."'  ssioners  of 
the  quantity  of  the  amo’Uiit  of  the  eloctrlcal  hoo'sepower 
generated  and  used,  and  sold,  or  disposed  of  or  of  the 
amount  pajj^able  for  such  additional  rentals,  the  High 
Court  of  Justice  of  Ontario  shall  ha'v'e  iurisdiction  to 
hear  a.nd  determine  the  sane,  a,nd  to  enforce  the  giving 

of  the  ' inf erma^tion  required  J- " After  the  first  day 

of  Hay,  1949,  the  same  rentaols  as  aro  hereby  reserved 
shall  continue  to  be  pamd  b3'"  the  said  compan3''  unless  the 
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Li eut entant-GoTernor-irL'-Council  ohall  desire  a readjust’- 
ment  of  the  said  rent „ in  which  case  the  rentals  for  a 
further  period  of  twenty  years  shall  he  readiusted  by 
a,greereent  and  in  the  absence  or  failure  cf  agreement  hy 
the  parties  hereto  then  the  rentals  for  such  further  tern 
shall  be  a.scertained  by  three  arbitrators,  or  a majorit^^ 
of  them,  one  of  them  shall  be  named  and  appointed  etc.'’ 

"The  Commii  s si  oner  s undertahe  and  agree  that  the  Emiomit 
of  the  rentals  vdiich  may  be  fixed  and  charged  for  the 
right  to  use  the  waters  of  lliagara  and  "jYelD.and  rivers 
¥/ithln  the  parie  for  the  purpose  of  generating  electricity 
hy  any  other  company  or  person  sha.ll  not  be  at  less  rent- 
als than  is  provided  a^nd  reserved  by  these  presents*  ,,, 
"Provided,  however,  that  nctwi thstanding  anything  in  this 
ps,ragraph  contained,  the  rentals  so  to  be  fixed  and  charged 
aga.inst  any  other  companj”  or  person  may  be  reduced  by  the 
rentals  provided  and  reserved  by  these  x^resents  so  far 
only  as  such  reduction  may  fairl^^  and  reasonably  be  al- 
lowed in  respect  of  the  increased  cost  of  construction 
of  the  canal  or  of  canal  and  tunnel  within  the  park,  by 
reason  of  its  greater  length  or  other  g:round  of  expense 
in  its  or  their  construction,  whether  reouired  for  sup- 
ply or  waste,"  ....  "such  reduction  not  to  be  amount 
sufficient  to  give  any  undue  advantage  as  against  the 
parties  of  the  second  part  except  by  reason  of  such  in- 
orea,sed  cost  of  canal  or  t’unnel  or  both,  as  the  case 
imy  be." 

That  the  amount  of  the  conservation  charge  is  in- 


significant in  comparison 

j 

is  shown  by  the  statement 

■1 

1 of  Los  Angeles,  Calr,  Ivir.' 


to  the  value  of  these  power  sites 
of  one  cf  the  engineers  of  the  city 
E,  F.  Scattergood,  to  Mr.  '.fillian 


Mulholland,  Chief  Engineer,  dated  December  1,  1906,  and  en- 
titled "Los  Pngeles  Aqueducts  Estimates  on  iunount  of  Pewer 


Used  in  Southern  California;  the  Taluation  of  Hydro-Electric 
Power;  Development  of  Power  in  San  Francisquito  Canyon  and 


ij 

i 

i 


Delivery  of  Same  in  or  near  Los  /ingeles; 
Electrical  Energy  for  Light  and  Power  in 
geles,  Showing  Met  Heturn  for  the  Energy 
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Distribution  of 
the  City  of  Los  An- 
F'urnishcd,"  (copy 


1 


amiexed,  (Exliibit  12 ) j frcn  TTiiiVch  it  appears  upon  o.  toiaal  con- 
struction cost,  including  po’^er  plo.nts  .and  anoii'’e  :l;i  stribi;t  i on 
systemj  of  "tl-©  -"ict  rot'arnSj  a,fter  the  pajUTiont  of 

operating  expenses  and  alloY/ing  for  interest  end  depreciation 
at  12-l/f  per  ceiit,  are  |5l  ,116,000,  nei\rl3^  33  pei''  cent  of  the 
cost  of  the  entire  plant  including  distrioution  sj^stem* 
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G«  The  Demands  of  the  Power  Coiripanies  are  Uncons c i ona-b  1 e 


The  po?;-er  oorapaniee  der.e.nd  tha.t  these  valuable  poaxr 
sites y which  are  the  property  cf  the  people,  should  be  handed 
over  to  the  companies  in  perpetuity  yyithout  conpensation  to  zhe 
I people  or  any  possibility  of  control  by  the  people. 

ITine  bills  are  pending  before  this  session  of  Con- 
gress which  would  in  cne  form  or  e^nother  grant  this  deinand  of 
the  power  companies » The^^  a,re  £is  follows:  Sena,te  Bills  hoc. 

132  (Keyburn)  , 435  (Pulton),  2661  (Cr8.ne),  4179  ( Sutherla.nd ) , 

4060  (C-uggeriheim)  , 6626  (Teller)'^  House  Bills  hoc.  212  (Kowell), 
3907  (Bonynge),  11356  (Kondoll ) . Copies  cf  those  bills  ex- 
cept S.  4060  are  annexed.  (ibchibit  13-19),  If  cnacte^^.  they 
v/ould  deprive  the  Secretary  cf  the  Interior  and  the  Secretary’" 
of  Agriculture  of  the  power,  which  they  have  now,  to  make  need- 
ful regulations  affecting  rights  of  ws-y  for  power  projects. 

Such  p.  change  would  be  most  unvi^ise.  'Without  reg:ulaticns  the 
rights  gra-nted  would  often  conflict  with  the  interests  of  the 
Government:  Thus  the  work  of  the  Re  clamant  ion  Service  might  be 

seriously  hampered.  These  bills  lee.ve  a^bsolutely  no  discretion- 
ary power  to  control  location  cr  insure  safe  con struct ion  work, 
protection  of  timber  left  standing  or  to  require  construction 
! within  a reasonable  time  a.ftcr  permit  and  thus  prevent  monopoly 
I and  speculation  in  public  resources. 

I In  Ha,tional  Borestc  pei'mits  under  the  Act  of  19C1 

I are  now  granted  b^^  the  Forester  under  regula^tions  made  by  the 
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Secretary  of  Agriculture.  Each  apulica.t ion  is  promptly  re- 
fer: ed  to  the  Supervisor  in  charge  of  the  Forest  affected  "by 
it  for  examination  upon  the  ground  and  report.  Upon  receipt 
of  the  report  permit  is  prepa.rcd  in  the  7/ashington  ofj'ice, 
and  such  conditions  are  inserted  as  the  peculio^r  facets  of  the 
case  may  require,  and,  if  the  enterprise  is  a pla.nt  for  the 
generation  of  electric  power  for  sale,  a charge  for  the  permit 
is  ma.de  one  of  the  conditions  of  its  issue. 

The  bills  cited  above  are  referred  to  b37-  the  Fresi— 


00 


;iit  in  his  Mcessage  of  A.pril  15,  as  follows: 


”1  call  your  special  attention  to  the  a.tte.  ipt  o 


the  power  corporations,  through  bills  introduced 
present  sosslcn,  to 


.c!  n n.  -n  n f r*  o m the  p c s s 1 b : 1 i 1 3 


V„»  V_> 


eminent  regulation 
bills  are  intended 
possession  in  perpetuitj"  o 


cape 

the  interest  of  the  people. _ 
enable  the  cerperations  to  ta 
f Uational  Foresi  lands  i 


* V/ 

UOY" 

These 


the  purposes  of  their  business 
wh  o 1 1 3^  w i ih  o u t 0 o m p e n s e . t i 0 T i.  t o 
feet  of  granting  such  x:rivilcgG. 


Y' h. CT  i B n d a s t h e , 
the  public.  Ye 
tahen 


r 

.1  ease 


t oget.he; 


the 

’ri 


‘’o  -F  V- 
iml  Ti. 


rights  already  acquired  under  State  Isiwi 
give  a-wa.y  properties  of  encrinous  value  A 


w'ould  be  to 


H,  But  Irrevocable  Pcrnits  Should  bo  iHlowed 


The  only  grievance  vrhich  the  po^A’-er  ccmp?.nies  have  is 
that  their  permits  are  revocable  at  the  will  of  the  Secretary’' 
of  Agriculture.  Undar  the  Act  of  lebruar'3^  15,  1901,  (31  Stat  i. 
790,  Use  Book,  p,  185),  it  is  cspeciali^^  provided  b^^  the  last 
sentence  of  the  Act  that  the  permittee  can  get  onl^^  a licenso 
revocable  at  tho  plea.sure  of  the  Sccretarj’’  of  the  Interior  T/hcn 
unreserved  public  lands  a.re  affected,  and  the  Secretary'  of 
ri culture  when  National  Forest  lands  are  affected,  for  the  ad- 
mini  s trat  i on  of  the  Statute-  in  so  far  as  it  affects  National 
Forests  was  tr-ansferred  to  the  Department  of  A,^riculture  by 
the  Act  of  February  1,  1905  (33  Stat . 628,  Use  Book,  p.  173), 
The  capital  required  for  manj"  of  these  enterprises  is  ver^" 
large,  as  in  the  case  of  the  Stanislaus  Power  Development  en- 
terprise, and  it  is  unreovsonablc  to  expect  that  investors  'rill 
continue  to  put  largo  suiiis  into  enterprises  whose  value  may, 
theoretically  at  leo.st,  be  destroyed  at  any  time  by  revocation 
of  the  permit,  althcugh  they  have  done  so  freely  hitherto. 

The  possibility  of  such  action  constitutes  a inens.ee  which  might 
well  be  taken  into  considerat ion  by  possible  investors.  For 
this  reason  the  Depa,rti.ient  is  in  favor  of  such  a change  of  - t-hc 
law  as  would  authorizr:  the  issue  of  permits  irrevoce.ble  except 
for  breach  of  conditions  for  a,  reasonable  period  to  be  fixed 
by  statute,  which  should  not  exceed  fifty  3'ears,  upon  such 
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terms  as  to  payments  and  other  ccnd'^tions  as  the  circui:-istanccs 
in  each  case  may  warrant  and  a,c  the  Department  after  exaiii.na- 
tion  on  the  ground  may  prescribe.  Such  an  amendi.:ent  would  re- 
move the  one  obstacle  to^  steady  and  full  development  of  the 
power  resources  of  the  National  Forests,  would  leave  in  the 
hands  of  the  Cfoverriment  the  pov:er  to  proscribe  such  conditions 
as  experience  might  show  to  be  necessary  for  the  protection  of 
the  public  from  monopoly,  and  v-ould  open  the  way  to  readjust- 
ment  of  those  conditions  upon  the  expiration  of  the  term  for 
which  any  permit  laight  be  granted;  it  would  give  investors  all 
the  securiti^  which  they  could  reasonably  ask,  and  it  ought  to 
bo  adoxjted  instead  of  any  of  the  pending  bills,  which,  not 
content  making  the  Investors  secure,  absolutely  surrender  the 
public  interests  to  the  control  of  private  monopolies. 


Kc  R.  10158 


L^^iERRlSlTT 


Herea,fter  permits  for  the  use  of  Rational  Rcrest 
land  for  the  development  and  transmission  of  poY/er  for  sr.le 
may  be  issued  upon  such  terms  of  po-jnnent  - tenure  and  other 
conditions  as  the  SecretOury  of  Agriculture  rna^^  ''oj  rules  and 
regulations  prescribe,  but  no  such  tenure  shall  be  for  a long 
er  period  than  fifty  years,  and  an^^  dispose.!  of  the  lend  made 
a.fter  due  filing  of  a.n  application  urun  wh?  ch  any  such  permit 
is  issued  shall  in  perpetuity  be  subject  to  the  right  of  the 
United  Stcites  to  issue  like  permits  on  said  land  for  such  pur 
posGs  and  subject  to  any  such  permit  during  the  term  thereof ♦ 
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